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PRESIDENT’S PAGE 


NCREDIBLY enough it is now almost 

twenty-five years since, by appoint- 

ment of the late Hubert T. Morrow, a 

few of us, then newly admitted to the 

Bar, served on the committee of this 

Association which brought into being 

our Junior Barristers organization. From 

that small beginning there has grown, 

not only the active and vital group 

which is responsible for this issue of the 

3ULLETIN, but the entire Junior Bar 

movement throughout the country. Those who participated in 

the early beginnings take considerable, and we believe not wholly 
unwarranted, pride in the foundation which was then laid. 

The Junior Bar has rightfully an important place in the Asso- 


H. F. Selvin 


ciation. It is, of course, a means through which the younger law- 


yers may participate in our work. Its members are found on 
every committee and in the case of certain committees, as, for ex- 
ample, the Federal Indigent Defense Committee, the major bur- 
den of committee activity rests on their shoulders. 

Even more important, perhaps, is the opportunity provided for 
the formation of lasting friendships and associations. Certainly 
it has been the experience of the first junior group that the per- 
sonal ties then formed have persisted through the years. I have 
no doubt that subsequent experience has been the same. 

It is, therefore, a pleasure for one who still considers himself 
a Junior Barrister, though perhaps in inactive status, to extend a 
word of greeting to the present bearers of that worthy title. While 
we, who are technically disqualified by the passage of time, may 
not always say so, the fact 1s that we are glad you are with us. 


HERMAN F. SELVIN. 
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* To relieve the client of management details, 

* To provide for carrying out a close corporation (or part- 

nership) purchase and sale agreement, 

* To manage charitable funds. 

While the results may seem like magic...there’s no hocus 
pocus in an INTER VIVOS TRUST. To discuss the creation of a 
trust call our Estate Planning Department or any of our private 
trust officers. MAdison 6-2411. 
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A WORD FROM THE CHAIRMAN 
OF THE JUNIOR BARRISTERS 


NCE more the Junior Barristers 

have the honor and privilege of edit- 
ing an issue of the Los ANGELES BAR 
AssociATION BULLETIN. This must focus 
the attention of every Junior Barrister of 
Los Angeles to the unusual, constant and 
satisfying hand of cooperation, of such 
immeasurable value and so willingly ex- 
tended us by the members of our Senior 





Jar. 


Loyd Wright, Jr. 


When we contemplate our favored po- 
sition, we inevitably think of the Father of the Junior Barristers’ 
movement in the Los Angeles Bar as well as in the United 
States, the Honorable Hubert Morrow. This great lawyer and 
splendid man has passed to his reward, but one of the monu- 
ments that will always survive is that the younger members of 
the profession all over the land shall always benefit by his under- 
standing of the help we garner from the older members in all 
phases of our professional endeavor. He understood our need 
for this guidance and the long range benefits to be derived from 
all who participate in this closer cooperation of all members of 
the Bar. We shall always revere his memory for his tireless efforts 
in our behalf. 

Mr. E. Talbot Callister and his fine committee, listed elsewhere 
in this issue, have done a wonderful job in assembling, editing 
and preparing this BuLLETIN. We are pleased to note the fine 
response to the Third Annual Junior Barrister Essay Contest ; 
more articles were brought in than ever before. The first prize 
essay by Mr. Clinton Clad, “Making Lawyers Out of Law Stu- 
dents: The Problem and a Proposed Answer,” and the runner-up 
essays are published herein. 1 commend participation in this ac- 
tivity to every member of the Junior Barristers. We want to 
express our particular thanks to the Honorable William Mathes, 
Herman Selvin and Gordon Hampton, who gave considerable of 
their valuable time to act as judges for us this year. 


By the time this goes to print, another State Bar Convention 
will have become history. This will be the first Bar Convention 
(Continued on page 13) 
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MAKING LAWYERS OUT OF 
LAW STUDENTS: THE PROBLEM 
AND A PROPOSED ANSWER* 
Clinton Clad** 
HEN Christopher Columbus Lang- 
dell introduced the case system at 
Harvard Law School in the 1870's, only 
a very meager percentage of the practic- 
ing lawyers had ever attended law school.? 
Today, but a long lifetime later, 75.7% 
of all attorneys licensed to vractice in 
California are law school graduates, and 
93.3% have had some law school train- 
ing.” And the percentage will be even 





Clinton Clad 


more overwhelming in years to come. Of 
the 2312 men and women who passed the California Bar Ex- 
aminations given during 1948, 1949 and 1950, only eight did 
so without resident study,* and of the eight, four had taken cor- 
respondence courses in law. Thus, not more than four persons, 
or 0.17% of the recent admittees, qualified by the most common 
method but a few years ago, apprenticeship in a law office.* 

We can therefore safely assume that all but an infinitesimal 
portion of tomorrow’s lawyers will be law school products. In- 
deed, the demand today is for increased educational requirements, 
before even starting the study of law.® It seems that majority 
opinion in the profession believes this increase in educational 
standards desirable. But whichever side one takes on this issue, 
it cannot be denied that a vast change in the method of preparing 
for the bar has taken place in but a few short years. 


*This article by Mr. Clad was selected as the winning article in the Third 
Annual Junior Barristers’ Contest. 

**Mr. Clad received his B.A. Degree from Dartmouth College in 1940 and his 
Bachelor of Law Degree from Yale University in 1947. He is now associated 
with the firm of Newlin, Holley, Tackabury & Johnston. 

1California’s first law school, Hastings, was organized in 1878. 

*Blaustein, Education of the American Lawyer, 3 J.Legal Ed. 409, at 420. 
(The national average is about one point lower in each category—74.7% and 
92.6%.) 

%Compiled from the summaries of each bar exam, as reported in the California 
State Bar Journal. 

*Actually, the percentage may be even less. Two of them are credited to 
“Private Study.’”” (One each in Apr. °48 and Apr. °49.) The other two (Oct. 
*49 and Apr. °50) are classified as “Private or Law Office Study.’’ It is possible 
that the law apprentice is already an extinct species in California. However, 
there may be a few among those listed by the Bar Examiners as “‘Not classifiable,” 
all of whom have been excluded from these computations. 

‘The American Bar Association has for some time been giving consideration 
to accrediting only law schools: requiring a college. degree as a prerequisite, or 
at least a total of six years combined college and law school training. See edi- 
torial, 33 J.Am.Jud.Soc. 163. 
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In Professor Langdell’s day, the standard method of preparing 
for the bar was to “go into” the office of some local lawyer or 
judge. Between bouts with Blackstone and Chitty, the apprentice 
sat in on conferences between the lawyer and his client, attended 
trials, drafted some of the papers and did much of the preparatory 
work for the case, as well as the legwork and general detail. In 
common with the “Ruler of the Queen’s Navee,” he 

“served the writs with a smile so bland, 
and—copied all the letters in a big round hand. 

In short, when he was called to the bar a few years or months 
later, he may have known a great deal less about renvoi and last 
clear chance than does today’s fledgling; but he knew a great 
deal more about the mechanics of courtroom and office procedure. 


"6 


Does any recent law school graduate doubt which of these is the 
more immediate need? Our institutions of legal learning are pro- 
ducing alert minds with a broad scope of interests, probably well 
equipped to argue before an appellate court, but unforunately un- 
able to find the front door of the local courthouse. 

The rapidity of the trend from the practical to the theoretical 
as a means of preparing for the practice of law has been such 
that only recently have we begun to be seriously aware of it. 
For a traditionally conservative and slow-moving profession, the 
speed and completeness with which the average would-be lawyer’s 
training has changed has been breathtaking. And the many un- 
deniable advantages of present-day law school training have under- 
standably led us too far along the path of the theoretical. It is 
indeed a sign of health in our profession that so many of its 
members, judges,’ law teachers domestic® and foreign.® as well 
as active practitioners,’® are currently pointing out its faults, in- 
cluding the one under discussion here." 

If we were concerned only with the recent graduate, perhaps 
the problem would not be particularly acute. After he passed 
(Continued on page 13) 

‘Gilbert and Sullivan, H.M.S. Pinafore, Act 

TJackson, Training the Trial Lawyer, 3 Stantord L.R. 48; Jackson, The Advocate, 
36 A.B.A.J. 607; Souter, Interneship for Lawyers, 29 J.Am. Jud.Soc. 186; Clark, 
“Practical” Legal Teaching an Illusion, 3 J.Leg. Ed. 423. : 

SBradway, Education for Law Practice, 34 A.B.A.J. 103; Harno, Legal Education, 
1 J.Leg.Ed. 508, at 513. 

*Braybrooke, New Zealander Looks at Amcrican Legal Education, 1 J.Leg. ‘a qo 
Gorla, A Civil Lawyer Looks at American Law School Instruction, VBA -Leg. Ed. 

Roberts, Performance Courses in the Study of Law, 36 A 17; Pe 
Defend and Oppose Legal Interneship, 30 J.Am.Jud.Soc. 59; Cutler, pot 4H. Law 
School Training, 37 A.B.A.J. 203; Bryant, Rotating Interneship for Lawyers, 33 
J.Am.Jud.Soc. 135. 


11-aw professors have even founded a magazine, the Journal of Legal Education, 
to concentrate on the subject. 
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INCOME TAX PROBLEMS OF CALIFORNIA 
DIVORCES—THE EFFECT OF THE INTER- 
LOCUTORY PERIOD; THE RIGHT TO FILE 
JOINT RETURNS; ATTORNEYS’ FEES; COM- 
MUNITY PROPERTY* 
Robert S. Thompson** 
WRITER of only small skill in the 
art of plagiarism can nevertheless 
appear expert in his discussion of tax 
consequences of divorce. The multiplic- 
ity of writing in that particular tax field 
covers a substantial portion of the prob- 
lems which confront the tax specialist. 
Fortunately for the seeker of a by-line 
in a legal periodical, however, the subject 





of the application of the simple principles 

Robert S. Thompson of divorce tax law to California divorces 
appears to have received only incidental treatment. The discus- 
sion which follows concerns the common problems of the hus- 
band and wife, parties to a California divorce. The word “wife” 
is used in this article as a term of convenience and should be 
read to include a male recipient of support. 


The Effect of the Interlocutory Period 


The California divorce does not involve a severance of all of 
the status and property incidents of marriage at one step. Rather, 
it involves a course of legal surgery typically beginning with an 
order to show cause re support, passing through the interlocutory 
phase, and ending with a final decree. At each stage some but 
not all of the attributes of marriage are affected. The Internal 
Revenue Code’ and Regulations? do not contemplate such a 
divorce procedure. They delineate the tax effects of divorce or 
legal separation but are ‘silent as to the time at which the event 
causing those tax effects is deemed to occur. There is thus room 
for agreement as to at what point in a California divorce the 
marital status has been so affected as to create a divorce or legal 
separation for tax purposes. The position of the Bureau is that 
a divorce or legal separation occurs at the time of the entry of 





*This article by Mr. Thompson was selected by the judges, in the Third Annual 
junit, Barrister Essay Contest. as worthy of special note. 

Mr. Thompson is a graduate from the University of Southern California, 
receiving both his B.S. and LL.B. from that institution. He is a member of the 
firm of Thompson & Royston. 

Mnternal Revenue Code, Sections 22(k). 23(u), 171. 
2Regulations 111, Sections 29.22(k)-1, 29.23(u)-1, 29.171-1. 
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the interlocutory decree* That principle has significance in two 
common problems: the right to file joint income tax returns, and 
the tax treatment of support payments. 

A joint income tax return may be filed by persons who were 
husband and wife during the taxable year and not divorced or 
judicially separated at the end of the year.* The entry of an in- 
terlocutory decree of divorce during a taxable year thus prevents 
the filing of a joint return for that year.> The split income 
provisions of the Internal Revenue Code are available only through 
the use of a joint return.® If, therefore, either of the spouses 
has substantial separate income and the controversy has come to 
a head near the end of a taxable year, income taxes may be re- 
duced materially by delaying the entry of the interlocutory order 
until after the end of that year. The outlined procedure, of 
course, assumes that a truce may be arranged between the war- 
ring parties to the extent that both will sign the same return, dis- 
close their respective incomes and acquiesce in the necessary de- 
lay in completion of the divorce proceedings. Proper utilization of 
the joint return in the situation of marital strife also requires 
provision in the property settlement agreement for the manner 
of payment of any deficiency in tax which may be assessed in the 
future for the year concerning which the joint return is filed. 
Liability for such a deficiency is joint and several’ so that an 
omission to provide for a manner of payment can cause a result 
not contemplated by the parties. 

The entry of the interlocutory decree has a significance of 
equal importance in its effect upon the tax treatment of support 
payments to the wife. Only such payments received by the wife 
after the divorce or legal separation are taxable to her and de- 
ductible from the income of the husband.’ Support payments re- 
ceived by the wife prior to the divorce or legal separation, as for 
example pursuant to an order to show cause, fail to meet that 
statutory requirement.® Payments made and received after the 
entry of the interlocutory decree clear the hurdle of timing. Those 
payments must, of course, meet the other requirements of the 

(Continued on page 23 

31.T. 3761, 1945 CB 76; I.T. 3944, 1949-1 CB 56. 

‘Internal Revenue Code, Section 51(b). 

5I.T. 3942, 1949-1 CB 69. 

*Internal Revenue Code, Section 12(d). 

"Internal Revenue Code, Section 51(b)(1). 


‘Internal Revenue Code, Section 22(k). _ 
*Regulations 111, Section 29.22(k)-1(a), Example 1. 
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SCOPE OF JUDICIAL REVIEW 
OF THE CALIFORNIA PUBLIC 
UTILITIES COMMISSION* 
Matthew S. Rae, Jr.** 
HE California Public Utilities Com- 
mission was ore under the au- 
thority of section 22, article XII, of the 
California Constitution. All of its power, 
authority and duties stem from constitu- 
tional provisions and from the Public 
Utilities Act.’ This article undertakes to 
deal with one of the basic questions in- 
volved in judicial review of commission 
action, namely, what is the scope of that 
review. For convenience, this question is 





Matthew S. Rae, Jr. 


here divided into its component sub-topics of: (a) finality of 
commission findings; (b) insufficiency of evidence; (c) proce- 
dural irregularities; (d) jurisdictional facts; (e) constitutional 
issues; and (f) reasonableness and discrimination. 


A. Finality of Commission Findings 

Section 67, Public Utilities Act, provides that: “The findings 
and conclusions of the commission on questions of fact shall be 
final and shall not be subject to review except as hereinafter pro- 
vided; such questions of fact shall include ultimate facts and 
the findings and conclusions of the commission on reasonableness 
and discrimination.” In general, the statute may be taken literally 
that commission findings and conclusions on questions of fact are 
final and are not subject to review on petition for a writ of review.” 

San Diego & Coronado Ferry Co. v. Railroad Commission® in- 
volved a petition for a writ of review to annul an order of the 
commission granting a certificate of public convenience and ne- 
cessity to a competitor of the petitioner. Evidence before the 
commission indicated that the existing service offered by the pe- 
titioner had been inadequate until the threat of competition arose, 





*This article by Mr. Rae was selected by the judges, in the Third Annual Junior 
Barristers Essay Contest, as worthy of special note. 

*Mr. Rae is a graduate of Duke University and Stanford Law School. He is a 
member of the Maryland and California Bars, and at present is Research Attorney 
to the Hon. Douglas L. Edmonds, Associate Justice, Supreme Court of California. 

1Stats. 1915, p. 115; amended by Stats. 1933, p. 738; 2 Deering’s Gen. Laws 
(1943), Act 6386, p. 2464, 

. wy O aae Greyhound Lines v. Railroad Commission, 11 Cal. 2d 427, 80 P. 2d 
71 (1938 
3210 Cal. 504, 292 P. 640 (1930). 
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when the petitioner improved its service. The commission found 
that the service was presently adequate, but further found that 
the public convenience and necessity would be served by a com- 
peting service. In affirming the order, the supreme court said 
that it could not weigh the evidence and that it was concluded by 
the findings. The court refused to interfere with the broad dis- 
cretion of the commission in granting or withholding certificates 
of public convenience and necessity. 

This general rule has been imposed in a large number of cases.‘ 
It is the exceptions to the rule, all arising under authority of the 
statute or by virtue of statutory construction, that are of major 
interest to this study. 


B. Insufficiency of Evidence 

Following the above general rule, the supreme court has heid 
that, “if there was any evidence before the commission which 
would justify its finding, its order cannot be annulled.’ In the 
Van Hoosear case,® the petitioner sought to annul an order of the 
commission requiring him to resume service at fixed rates. Indi- 
cations were that he had been providing water service as an 
accommodation to his neighbors. In a prior proceeding before the 
commission he had applied for leave to discontinue this service, 
which was denied. Thereafter, he had continued the service in 
acquiescence with the commission order and, apparently, in the 
character of a public utility. The court found that the commis- 
sion might have rejected the inference of the petitioner’s public 
utility status on all the evidence. It held that, while the circum- 
stances might have appealed strongly to the discretion of the com- 
mission to permit a cessation of service, the court had no control 
over the commission’s exercise of discretion. The order was 
affirmed. 

Apparently, then, any evidence, even a slight amount from 
which an inference properly may be drawn, will support the com- 
mission’s finding. However, where there is no evidence to sup- 


(Continued on page 27) 
‘Atchison, Topeka & Santa Fe Railway Co. v. Railroad Commission, 209 Cal. 
460, 288 P. 775 (1930); Samuel Edwards Associates v. Railroad Commission, 196 
Cal. 62, 235 P. 647 (1925); San Leandro v. Railroad Commission, 183 Cal. 229, 191 
P. 1 (1920); Oro Electric Corp. v. Railroad Commission, 169 Cal. 466, 147 P. 118 
(1915). 
5Van Hoosear v. Railroad Commission, 184 Cal. 553, 194 P. 1003 (1920). For 
the eventual outcome of this matter, finally decided upon another point, see Van 
Hoewsear v. Railroad Commission, 189 Cal. 228, 207 P. 903 (1922). 
*Ibid. 
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TWEEDLEDUM AND TWEEDLEDEE 


IN CALIFORNIA 
By Harned Pettus Hoose* 


“Tweedledum and Tweedledee 
Agreed to have a battle; 
For Tweedledum said Tweedledee 
Had spoiled his nice new rattle.’ 


Many of us will remember Tweedle- 
dee’s solemn comment as he adjusted a 
grotesque neck-piece in preparation for 
mortal combat with sword and umbrella. 





“You know,” he said gravely, “it’s one of 

Harned P. Hoose the most serious things that can possibly 
happen to one in battlke—to get one’s head cut off.”? But had 
Tweedledee lived in California, he might have added that some- 
thing almost as serious and equally lasting in effect is to disable 
or kill one’s opponent in a duel. 


FORGOTTEN ELEMENT OF DAMAGES? 

In this state, the victor in a Tweedledum and Tweedledee en- 
counter might be liable for substantial damages far in excess of 
those normally exacted for tortious injury or death. Two almost 
forgotten code sections* provide that anyone slaying or perma- 
nently disabling another person in a duel must support the sur- 
viving widow or wife and the minor children and is obliged to 
pay all debts owed by the victim. Monetary damages computed 
in terms of supporting another’s family and paying all his debts 
could be formidable in this era of veterans’ loans and time- 
payments. 

Modern court actions may be affected by these dueling liability 
provisions. The field of honor may have been widened by deci- 
sions* expanding the definition of “deadly weapons,” essential 
elements in the dueling formula.> With a challenge and its accept- 
ance manifested implicitly, brawls with fists or “hot-rod”’ racing 
and ramming, for example, may become “duels.” The challenge 


*A member of the California Bar, Mr. Hoose graduated from the School of Law, 
University of Southern California, in 1949. In 1949-50, he was Research Attorney 
with Justice Douglas L. Edmonds, Supreme Court of California, and was Lecturer 
in Law at Hastings College of Law. He is now associated with O’Melveny & Myers. 

1Dodgson [Lewis Carroll], Alice’s Adventures in Wonderland and, Through the 
Looking Glass, p. 68 (The MacMillan Co., 1946). 

*Dodgson [Lewis Carroll], op. cit. supra, note 1, at p. 86. 

Cal. Civil Code, Secs. 3347, 3348. 

4See infra, notes 29-30, 32-36. 

5Cal. Penal Code, Sec. 225; People v. Morales, 77 Cal. App. 483 (1926). 
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to “step outside’’ may be tantamount to an offer of life support 
and the payment of all debts. 


MIGHTIER THAN THE DUELING SWORD 
Dueling has played a curious part in the development of Anglo- 

American law. In England during the Twelfth Century, “wager 
of battle’’ and bloody combat between litigants was still an in- 
tegral part of court procedure. Even in Nineteenth Century 
America, an Illinois court could hold gravely that a letter con- 
taining the following sentiments did not constitute an illegal chal- 
lenge to a duel: 

“Tt appears that a nife is your faverite of setling fuses, 

and if so bea the case you can consider that it will sute 

me you are a Cowerd and darsent to except of the offer. 

i want the same chanse of sharpening mi nife you can 

set your day and i will be on hans. 


And in 1909, the Court of Appeals of Kentucky rather nostal- 
gically observed: 

“One of the strongest arguments in favor of the dueling 
system was the fact that it tended to eliminate sudden 
and bloody encounters between angry combatants; that 
the code of necessity gave time for passion to subside 
and sober reason to return; that it gave opportunity for 
the intervention of friends, and it was said that this 
of itself operated to prevent bloodshed.”* 


But legislative and judicial pens have proved mightier than 
swords of honor. Dueling is now a crime in English-speaking 
countries® and all the states, including California.° “Wager of 
battle” as a court procedure is so outmoded that an attorney’s 
acceptance of a challenge to fight a duel may result in his dis- 
barment." 

WESTWARD HO WITH HONOR 

The historic pages of California legal and governmental proc- 
esses are tinged with the blood of duelists. Mortal combat by 
agreement antedates the Americans. One historian describes a 
famous early incident in this manner: 

“ . . in the Battle of Cahuenga in 1831, 

Jose Maria Avila accepted the probably unintentional 

challenge of Governor Victoria and his henchman Ro- 

mualdo Pacheco to personal combat. Pacheco and Avila 
(Continued on page 34) 


®Maitland, Forms of Action, p. 311; Black’s Law Dictionary 1826 (3d Ed., 1933). 
TAulger v. People, 34 Il. 486 (1864). 

®Ward v. Commonwealh (Court of Appeals of Kentucky, 1909), 116 S.W. 786, 787. 
28 C.J.S., Dueling, 580. 

Cal. Penal Code, Sec. 226. 

Smith v. State (Supreme Court of Tenn., 1829), 1 Yerg. 228; Cal. Bus & Prof. 
Code, Sec. 6101; Cal. Penal Code, Sec. 226. 








SEPTEMBER, 195] 13 


A WORD FROM THE CHAIRMAN 
OF THE JUNIOR BARRISTERS 


(Continued from page 3) 
at which the Junior members have had their own panel and sym- 
posium. I am sure that those of us who were present gained 
immeasurably from attending the Junior Bar symposium discus- 
sions and from the privilege of watching the Seniors at work. 
It will, I am sure, lead to a greater representation and attendance 
from the Junior members of the Bar at future State Bar Con- 


ventions. Loyp Wricurt, Jr. 





MAKING LAWYERS OUT OF LAW STUDENTS 
(Continued from page 6) 

the bar exam!” he could, as he now does, acquire the practical 
skills in a rough and tumble, trial and error manner. While a 
considerable amount of time would be wasted, he would become 
a capable practical lawyer after a while. But no attorney operates 
im vacuo. It is the client on whose behalf he takes the steps 
which bring him his rough and tumble knowledge, and it is cer- 
tain that the client’s principal concern is something other than to 
provide an opportunity for the advocate to learn his trade. Yet 
this is exactly what happens to the client who brings a matter 
to the new individual practitioner, and it is only somewhat less 
true when the fledgling has become associated with a firm or an- 
other lawyer. It is very unfortunate that a great profession should 
hold this recent graduate out to members of the public as fully 
capable of representing them, but that is exactly what is done 
when an unqualified license to practice law is granted immediately 
upon passage of the Bar Exam. 

Can anything be done to improve the young lawyer’s practical 
knowledge, so that when he starts practicing he will be somewhat 
less at a loss? Many suggestions have been made, most of them 
favoring some sort of a practical course in law school. Duke 
University, under the direction of Professor John S. Bradway, 
has probably the best known of such courses.’* During the third 





“Another controversial subject. See Prosser, Legal Educaton in California, 38 
Calif.L.R. 183, at 200 et seq.; Rauscher, Bar Examination Problems, 24 Tulane L.R. 
428; both of which are reviewing “‘Legal Education and Admissions to the Bar in 
California,” better known as the “Simpson Report.’’ And see Morland, Legal 
Education in Georgia, 2 Mercer L.R. 291, at 321; Coffman, A Uniform National 
Bar Examination, 36 A.B.A.J. 623. 

Many other schools have similar programs, both curricular and extra-curricular. 
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year each law student must take the Legal Aid Clinic course. It 
aims at developing the sense of being a “junior partner” in a 
law firm, with the instructor as the senior partner. Together 
they tackle the typical legal aid problems, for actual clients. It 
gives the law student “the concept of a case at law as an inte- 
grated whole.’ In many respects this is excellent. It intro- 
duces the student to the courthouse and the client. It teaches 
him the importance of the facts,’° which are too often treated 
in the case method of instruction as if they came ready made and 
tailored to size. It also may help to instill in him a feeling that 
the law is in a true sense a profession of public service, rather 
than merely a bread-winning device. In short, it gives him a 
great deal of practical training. But, as with all such ideas, it 
falls short because the student, not having been admitted to the 
Bar, cannot actually practice law. 

See, -“. Miller, Clinical Training of Law Students, 2 J.Legal Ed. 298; Johnstone, 
Law School Legal Aid Clinics, 3 J.Legal Ed. 535; Hamilton, Teaching the Crafts, 
Seta 75. See also, “Law Review” or “Legal Aid,” editorial in 34 


4Bradway, Legal Aid Clinic Instruction at Duke University (1944), at p. 12. 
%See Frank, Courts on Trial (1949), for a thorough discussion of this point. 
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Another phase of practical training which is making an im- 
pression on law school curricula today is that of developing a 
technique for ferreting out the “facts.” In the forefront of this 
movement, and to a very considerable extent the father of it, is 
Jerome Frank.’® As he expounds effectively and often,!’ the 


large majority of litigated matters turn on the interpretation of 
the facts,’* and knowledge of how to acquire and present them, 
as well as some acquaintance with the actual workings of “court- 
house government” would be very valuable to all law students. 
Another device sometimes employed is that of having under- 
graduates or other persons simulate clients, presenting to the 
law student the usual biased testimony and disorganized documen- 
tary evidence ; and then letting him carry the matter through nego- 
tiation with opposing counsel, arbitration, and trial.1® There are 
also, of course, Moot Courts and Trial Clubs at most schools. 


There is an increasing amount of literature on this subject, apart from Judge 
Frank’s own prolific writings. See Storke, Devices for Teaching Fact-Finding, 23 
Rocky Mtn.L.R. 82. 

%4 Plea for Lawyer-Schools, 56 Yale L.J. 1303; A Disturbing Look at the Law 
Schools, 2 J.Leg.Ed. 189; Courts on Trial (1949), esp. pp. 225 to 246; among 
others. 

If Judge Frank believes that this proportion holds true for non-litigated legal 
matters, he is on much more shaky ground. Much litigation is doubtless avoided 
because the law on the point is clear. Nevertheless, as he says at p. 1329 of 
“A Plea for Lawyer-Schools,” supra, n.17, “. . . litigation is the lawyer’s ulti- 
mate reference.”’ Thus education to assist in the most important phase of this 
“reference” should be of considerable value 

Mueller and James, Case Presentation, 1 J.Legal Ed. 129. A commentary on 
this very excellent technique is that to properly instruct 12 students takes a very 
large part of the time of two professors. It thus would seem to be impractical if 
not impossible as a compulsory course. See also, Nelson, Re-enactiny a Case, 
J.Leg.Ed. 438. 
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All of these are more or less useful in teaching practical skills 
to the law student, and probably are worth developing further in 
the absence of a better plan. But the blunt truth is that all of 
them make serious demands on the student’s time, which is pretty 
well filled up as it is. 

The simple way to provide more available time is to increase 
the duration of pre-legal or legal education. But the desirability 
of this solution is subject to considerable question. Mere length 
of time spent in school is no assurance that knowledge has been 
acquired. And witness the many excellent results achieved by 
the flexible program of the University of Chicago. Also, many 
would agree with Dean Sturges*® that the college undergraduate 
is not sufficiently mature to grasp all the non-vocational skills 
which today’s lawyer must have. 

Sturges*! seems to favor implanting this knowledge in the stu- 
dent by a “streamlining” of the curriculum, without increasing 
the time spent in law school. That such a streamlining would be 
possible is plain to those who have studied law by the “case sys- 
tem,” which means just about all recent law graduates. Despite 


The Profession and Legal Education, 23 Rocky Mtn.L.R. 11. 


“Judge Frank would agree. See n.17, supra. 
er a aia aaienee a 
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its many virtues, few will deny that it is indeed prodigal with 
the student’s time. Nor does it seem to produce the results for 
which it claims fame—bringing the student into contact with an 
actual case. As every lawyer knows, the printed reports contain 
but the ossified remains of an old controversy, which is by no 
means the same thing as a live client with a live grievance. 

By the increased use of materials and texts to supplement or 
even displace the case method, particularly in the advanced 
courses,”” a considerable amount of law school time might be 
saved. Sturges would devote the bulk of this time to the social 
sciences, a knowledge of which is so necessary if the lawyer is 
to be capable of grappling with the complex problems of the pres- 
ent world, and the still more complicated ones which probably lie 
ahead of us.?8 

But whether law schools should thus expand the scope of legal 
education or should confine it strictly to the classical curriculum 
is of little import to the subject presently under discussion. With 
or without sociology, the lawyer must know how to attach defen- 


The star example here would probably be Labor Law, which is_ generally 
taught from cases even though the quintessence of successful practice in the field is 
the avoidance of litigation. 

On this subject, see Rostow’s penetrating and thought-provoking article, “Liberal 
Education and the Law,” 35 A.B.A. Journal 626. 
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dant’s property, or have a highly disgruntled plaintiff on his 
hands. Where should he learn how to do this? 

In the other English speaking countries, the training of law- 
yers is much more under the control of the Bar than in the 
United States. Often the student attends school only part time 
and is an “articled clerk’ with a law firm the balance of the 
day. This unquestionably assures that he receives “practical” 
training along with the “theoretical.” But in Canada, at least, 
where conditions and national temperament are most like those in 
the United States, this system seems unpopular.** And where the 
Bar Association has complete charge of all law student training, 
the results appear to be thoroughly unsatisfactory.2> The think- 
ing in Canada today seems to favor a program whereby the 
practical training is deferred until completion of law school.*® 


The same is true of legal education on the Continent.** °In 
France, for example, the law graduate serves for a three to five 
year period as a “temporary barrister.” He ordinarily is not 
permitted to handle any case at all during the first vear after 
graduation, and for the balance of the term works on legal aid 
cases or assists a senior in the profession. And such a program 
appears more or less the rule throughout Europe. 

The United States thus stands almost if not completely alone 
among Occidental nations, in permitting the law graduate who 
has passed the bar examination to practice immediately as a full- 
fledged lawyer. The principle, apparently, is caveat client. 

The members of the American Bar have apparently given but 
little attention to the techniques used by other countries to trans- 
form law graduates into lawyers. But many of them?® have 
observed other professions, notably medicine, and have suggested 
the adoption of a similar system, usually denoting it an “interne- 

“The students and law professors, as well as a large percentage of the Bar, 
feel that the time spent on “practical work” in the law office could be used to 
considerably greater advantage in classes or study. There is also more than a 
suspicion that the principal merit of the system is that it provides a source of 
cheap labor for the law firms. Canada has tended away from this “article system. 
See Cohen, The Condition of Legal Education in Canada, 28 Canadian Bar Rev. 267. 
The author recognizes the vital need for practical training of the law student. After 
considering the various ways of acquiring it, he says (p. 289): 5 ae 
place for ‘practical’ training generally must be outside the traditional classroom— 
in the courts, in offices or in seminars and groups guided by _practicising (sic) law- 
yers and dealing with drafting of documents, relations with clients, the operation of 
offices, ethics, indeed with the endless variety of big and little matters that charac- 
terize the lawyer’s relation with real facts, real clients—with life.’ 

Prior to 1949, the Law Society had a monopoly on legal education in the 
Province of Ontario. For an interesting discussion of the reactionary ‘policies it 
followed, and of the revolt by law ae — students, see Wright, Should the 
Profession Control Legal Education?, 3 J.1 
“Cohen, n.24, supra. 
7Tunc, Modern Developments in the Preparation for the Bar in France, 2 J.Leg. 
Ed. 71 


See 






articles cited n.10, supra. 
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ship.” Some of these proposals have gone to considerable length 
in copying the program of the medical interne, even to the extent 
of requiring the legal internes to live in a dormitory for a portion 
of the time.*® Certainly such an extreme seems unnecesary. 

Leaving aside the danger that an interneship in any profession 
is subject to abuse,®° and the difficulty of putting it into operation, 
the question remains whether this type of legal interneship is the 
best which can be devised. It is believed the answer is “No.” 
A familiarity with the workings of state and local governments is 
very desirable. But a guided tour of the Courthouse and City 
Hall would give it almost as well as a few days’ tour of duty in 
each department.** 

However, a smattering of knowledge of the lawyer’s working 
techniques can by no means be obtained so quickly. In addition 
to the obvious skills of the courtroom, these include relations 
with the client, negotiation with other lawyers, dictation to stenog- 
raphers, law office routine, and many, many others. Until these 
abilities have been gained to some extent, the young lawyer can- 
not do a proper job for his client or for himself. There is a 
pressing need in American legal education of a way to acquire 
these abilities, without penalizing the public during the learning 
period. 

Almost surely, the most effective device from both points of 


“See Bryant, Rotating Interneship for Lawyers, 33 J.Am.Jud.Soc. 135. Mr. 
Bryant would also have his “internes’ spend their year of training in several dif- 
ferent cities, and engage in a vast number of different tasks. It is questionable 
whether at the end of the year the law graduate would be competent in any one 
of these duties, though he unquestionably would have picked up a panoramic view 
of the law, and especially the lawyer, in action. 

Many feel the medical interne is underpaid. That there is exploitation of 
trainees in the ministry is less well known. Be Capriles, A Report on the Inter- 
Professions Conference, 1 J.Leg.Ed. 176, at 186. For the Canadian reaction, 4s to 
articled law clerks, see n.24, supra. 

To have a thorough familiarity with the way governmental activities perform 
their functions would take well more than a year—probably more than a lifetime. 
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view would be a requirement of service in a legal clinic,*? im- 
mediately after being admitted to the Bar. Not only would this 
give the recent graduate the “feel” of the law as no theoretical 
problem in law school could do. It would also benefit the large 
segment of our population who never utilize the services of law- 
yers, usually because of a fear that their charges will be ex- 
orbitant.** This is not the place for a discussion of the validity 
of such a feeling or of the means of combating it.34 We are pres- 
ently concerned only with making the graduate less of a menace 
to his first clients. Certainly clinical experience will do that for 
him, and if operated under the supervision of the Bar Association, 
with a few full-time lawyers and several times that number of 
part-time assistants who have themselves been out of law school 
only a few years, the training the young lawyer would get would 
be far superior to that he now gets on his own. 

Another advantage which would accrue to the recent graduate 
is this: it has ever been the experience of legal clinics that almost 
all of their clients are persons who have never before had an 
attorney. If the young lawyer does a good job, it is natural 
that the client will wish to return to him, or will refer his friends. 
Some of them he will almost surely take along when he leaves 
the clinic and begins private practice. All younger members of 
the Bar will appreciate the importance, both psychological and 
monetary, of this. And most senior practitioners will doubtless 
remember it. 

The compensation to be paid the clinical practitioner should be 
modest indeed, probably comparable to that received by the medi- 
cal interne. Low salaries have the desirable feature of reducing 
the overhead of the Legal Aid or Legal Service Office, but this 





As used throughout the balance of this article, the word “clinic” is used as a 
shorthand expression to cover both Legal Aid Offices as presently constituted, and 
also “Legal Service Offices’ as that phrase is coming to be used to cover a service 
bureau for those able to pay a very modest charge, but who can’t afford a private 
lawyer. In brief, “clinic’’ means “a law office whose clients otherwise would have 
no legal advice at all.’ 

8This is the group we now strive to aid through the Lawyer Reference Plan. 
This would eventually be entirely supplanted by the clinic, if past experience is 
any guide. (See Smith, n.34, infra, at p. 27.) During the early days of a clinic 
the Reference Plan could perhaps be used to assist it, both with the matters handled 
and with personal training. Legal Aid, which serves the economic group which is 
unable to pay anything at all, might well be integrated with this clinic, but this 
would not be essential. 

“For an excellent presentation of the problem, its menaces, and possible solu- 
tions, see Reginald Heber Smith’s pamphlet, “Legal Service Offices for Persons of 
Moderate Means,” the first of a series to be issued covering the “Survey of the 
Legal Profession” being conducted under the auspices of the American Bar Asso- 
ciation. In the portion of the pamphlet dealing with the subject of this article, 
Mr. Smith proposes to staff his “Legal Service Offices’ very largely with recent 
law graduates. It would seem even more valuable if some form of compulsion were 
used to force all or almost all law graduates to participate in such a program. 

















/ 


Dynamic 
Crust 
Management 


Dynamic management is the key 
to the successful achievement 
of the objective of every Trust. 

The beneficiaries of every 
estate and Trust administered 
by Bank of America receive 
the benefits that only this type 


of management can provide. 


Bank of America 


NATIONAL TRYSTAN2 ASSOCIATION 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 

















Los ANGELES BAR BULLETIN 


is not its primary purpose. If the salary paid by the clinic 
approached that which the recipient could expect in private prac- 
tice, there would be a tendency on the part of the less venture- 
some and capable to remain in the clinic, and thus its value as an 
educational device would in a few years be largely lost.*® 

The assistants to the senior directors should be recent alumni 
of the clinic, preferably those now practicing individually. There 
are three reasons for this: 


1. They seldom are 100% busy, and thus have the time to 
devote. 

2. They would be glad to serve for a relatively modest stipend, 
since their service here can be a means of adding to their 
clientele, in the same manner as described above for the 
interne. 

3. They will have recently undergone the training which the 
internes are now receiving and can easily anticipate and 
avert many of the initial mistakes which the new people 
would make. 

The question then arises: For how long a period should this 


training last? Perhaps the most satisfactory procedure would be 
to fix both a minimum and a maximum, and then leave the de- 
cision to the participants. Those limits would depend on many 
factors, physical accommodations being by no means the least im- 
portant of them.%® Certainly six months would be of assistance 
to every law graduate, whatever type of practice he later entered.** 
Two years would seem about the maximum, from a training 
standpoint. The interne should then be obliged to get out,** to 
make room for the more recent law school product.*® 

It is believed that the adoption of such a program would go 


%An advantage of this system to the senior Bar would be the leveling out of 
the seasonal fluctuations in the labor market. Today, it is flooded with young 
graduates in June (for the relatively few offices which can afford to take on a 
man before he has passed the Bar Exam) or immediately after the results are out 
(for the others). A requirement that a minimum period of time be spent in a 
law clinic would relieve this seasonal pressure. As the law firm became aware of its 
need for a man, it would be able to negotiate with one who was then with the 
clinic. Such a man, having learned much during his interneship, would be a person 
of far more immediate value to the office he joins than if he were straight out of 
law school. Conversely, the young practitioner, being already on a payroll, however 
meager, would not be under quite the same urgent economic pressure to make a 
connection, and could be somewhat more selective. 

“This problem, a serious one, might best be solved by decentralizing the offices 
of the clinic, along the lines of Philadelphia’s Neighborhood Law Office Plan. It 
would also be available to more people, if so organized. 

To enforce this minimum, perhaps the new admittee to the Bar should be 
given a status similar to the French “temporary barrister’ (text, supra, at n.27). 
During this period he would be allowed to practice in a legal clinic only. 

Except, of course, if he were selected as one of the part-time assistants, as 
discussed above. 

It may be objected that such a flexible period would mean that in good times 
all would leave after six months, whereas in depressions they would cling to the 
payroll for the maximum time. There is some validity to this, but it could hardly 
be worse than it was in the early 1930’s, as graduates of that period well recall. 
In fact, as mentioned above, it would probably level off the cyclical swings. 
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far towards producing a better-trained younger bar.*° This would 
give the law-employer a more valuable employee at the time he 
enters the office. 

This article has been concerned primarily with the problem of 
adequate practical training, and the social merits of the “clinic” 
program will not be discussed. However, it is obvious that such 
a program would make legal services available to a large class 
who are economically unable to employ private counsel. In so 
doing it would certainly relieve pressure for socialization of the 
profession. 

A method of adequately achieving at least some of these re- 
sults must be adopted by the Bar in the relatively near future. 
The legal clinic therefore deserves serious consideration. If re- 
jected, it should be because of its faults, not because of our inertia 
or apathy. 


“It seems clear that they would also have great appreciation of the public service 
aspects of that profession. Cf. text, supra, at n.15. 





INCOME TAX PROBLEMS OF 
CALIFORNIA DIVORCEES 
(Continued from page 8) 

Internal Revenue Code and in so doing must avoid a problem 
created by the interlocutory system. If payments incident to a 
divorce or legal separation are of a sum certain, payable over 
a period which cannot exceed ten years from the decree or instru- 
ment, they are not deductible by the husband nor included in 
the income of the wife. That provision of the law has resulted 
in a ruling by the Bureau that an interlocutory order calling for 
payment of specified sums per month for the interlocutory pe- 
riod only results in such payments being nontaxable to the wife 
and nondeductible from the income of the husband.’! The rea- 
soning of the Treasury Department is that in spite of the juris- 
diction of the Court to award alimony at the time of entry of the 
final decree, the order in question calls for payment of a sum 
certain over a period of less than ten years duration. It is sug- 
gested that if for any reason there is a desire to confine agreed 
upon alimony payments to the interlocutory period the sum cer- 
tain problem apparently can be avoided by an order to pay a 
specified percentage of the husband’s income for the period rather 
than a fixed sum per month.!? 

Internal Revenue Code, Section 22(k) 


2(k). 
"].T. 3934. 1949-1 CB 54; 1.T. 3944, 1949-1 CB 56. 
2] ce, 10 T.C. 834 (Acq. 1948-2 CB 3). 
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The significance of the interlocutory decree in application of 
the alimony sections and the joint return provisions of the In- 
ternal Revenue Code should not be extended beyond its scope to 
problems involving the determination of the separate or com- 
munity nature of income. Those problems must be determined 
by the State law'* so that the decisions holding that earnings 
of the husband during the interlocutory period are community 
property’? are pertinent for tax purposes also. 

Attorneys’ Fees 

Divorces in California as elsewhere involve attorney's fees. In 
the majority of instances the attorney’s fees of the wife are paid 
by the husband. It is generally considered that such fees are 
not deductible by him.’® As a general proposition, attorney’s fees 
of the wife’s attorney attributable to services in securing support 
payments which are taxable to her are deductible if paid by her.1® 
There may be instances therefore in which the burden of attor- 
ney’s fees can be transferred in part to the broad shoulders of 
the benevolent government by increasing support payments and 
allowing the wife to pay her own attorney. In utilizing this pro- 
cedure it is necessary to segregate clearly and reasonably between 
the services of the attorney in securing payments of support which 
is income to the wife, fees for which are deductible, and the 
services of the attorney, the fees for which will not be deductible 
currently, as for example fees for securing the divorce itself, 
fees for securing support prior to the interlocutory decree and 
fees for establishing the wife’s rights in community property 
which are capital expenditures.” 

Community Property 

The great majority of California divorces involve community 
property and the issues created by it. The problems created by 
the existence of such property extend into the tax field as well. 
To the extent that payments may be made by a husband to his 
wife in settlement of her interest in the community property of 
the marriage such sum is not deductible by the husband as ali- 
mony, nor is it includible in the income of the wife as such.1§ 


, sUnited States v. Robbins, 269 U.S. 315; United States v. Malcolm, 282 U.S. 


792. 

“See for example Hiltbrand v. Hiltbrand, 13 Cal. App. (2d) 330, 56 Pac (2d) 
1292; see Civil Code 169 in regard to the separate nature of the wife’s earnings 
when living apart from her husband. 

%1.T. 3856, 1947-1 CB 23; Miller, “Income and Divorce’ 28 Taxes, the Tax 
Magazine, 1233, 1238, December, 1950. 

Gale, 13 T.C. 661; Le Mond, 13 T.C. 670. 

MSee Falls, 7 T.C. 66. 

*Regulations 111, Section 29.22(k)-1(b). 
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The relative simplicity of the foregoing proposition should not be 
allowed to obscure some of the much more difficult issues created 
by the practical problems incident to a division of community 
property as the result of divorce. 

Division of community property in divorce almost invariably 
involves a process of selection wherein specific properties are 
transferred in satisfaction of the community rights of the parties. 
lt is thus necessary to inquire into the problem of the recognition 
ot gain or loss as a result of the transaction and the correlative 
issue of the basis of the property received in the hands of the 
recipient. In essence that problem is concerned with the qualfi- 
cation of the division of community property as a sale or ex- 
change so as to constitute a taxable event. Determination of the 
problem apparently depends upon the nature of the division of 
property. If the transaction is a partition of property effected 
by the court and nothing more, no gain or loss is recognized and 
the basis to the spouses after the transfer is the basis to the com- 
munity.?® If, however, the negotiations of the parties are such 
as to allow the conclusion that they have dealt in the community 
property with each other gain is recognized to the transferor and 
a new basis is acquired by the transferee.2° The distinction be- 
tween a partition which is not a taxable event, and dealing with 
community property which is, is a fine one and at this point in the 
development of the law does not appear to be fully defined. 
However, the fact that the husband pays cash to the wife over 
and above her interest in community cash has been held to be 
indicative of a dealing in community property rather than of a 
partition.21. Transfers of property in discharge of a husband’s 
obligation to support his wife and children and in further dis- 
charge of the wife’s rights of inheritance and dower in non- 
community property states have been held to result in taxable 
gain to the husband, measured by the difference between his basis 
in the property and the value of the obligation discharged.?? Cor- 
respondingly, the wife acquires as her basis in the property the 
value of the right surrendered by her.*% 

It must be concluded, therefore, that the problem of taxable 





WOliver, 8 T.C.M. 403 (1949); Walz, 32 B.T.A. 718 (1935). 

Johnson v. United States, 135 Fed. (2d) 125, 30 AFTR 1393 (CCA 9 1943); 
Rouse v. Commissioner, 159 Fed. (2d) 706, 35 AFTR 841 (CCA-5 1947). 

Johnson v. United States, supra; Rouse v. Commissioner, supra. 

22Commissioner v. Mesta, 123 Fed. (2d) 986, 28 AFTR 441 (CCA 3 1941), Cert. 
den. 316 U.S. 695; Commissioner v. Hallewell, 131 Fed. (2d) 642, 30 AFTR 442 
(CCA-2 1942); Hall, 53 T.C. 9 (1947); Patins, 13 T.C. 816 (1949). 

%Patins, 13 T.C. 816 (1949). 
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gain and the related issue of basis must be considered in the divi- 
sion of community property. In those instances where property 
is transferred in satisfaction of marital rights other than in the 
community property the possibility of recognized gain is great. 
Where the transfer is in the nature of a division of property 
gain will be recognized and a new basis will be established if the 
transaction is so consummated as to be in the nature of a sale 
rather than of a partition. If it is desired to avoid the recogni- 
tion of gain a minimum of cash should be used as an equalizing 
medium in the transaction and to the extent that cash is required 
it should be obtained from liquidation of property of the com- 
munity. If it is desired to establish a new tax base in the prop- 
erty, the acquiring spouse should, to the greatest extent possible, 
give a consideration apart from the community property. 





PUBLIC UTILITIES COMMISSION 

(Continued from page 10) 
port the findings, the supreme court will annul them.? The South- 
ern Pacific case® involved a request by several railroads to reduce 
the rates on the transportation of certain beverages. The ad- 
mitted purpose of the reduction was to meet truck competition in 
the field. Protests were filed by various truckers. The commis- 
sion found that the reduced rate was unreasonably low, not jus- 
tified by transportation conditions, and the reduction was denied. 
The railroads petitioned the supreme court for a writ of review. 
The court found that there was no evidence in the record that 
the proposed railroad rates would not meet the out-of-pocket cost 
of transportation. Lacking such evidence, the finding was not 
supported by the evidence. Therefore, the court held the finding 
void. 

Although a finding not authorized by the evidence is a finding 
in excess of the commission’s jurisdiction, where the only error 
alleged is the admission of legally insufficient evidence that, in 
itself, will not be sufficient to overrule the commission’s finding.® 
However, there must be sufficient legal evidence to be found in 
the record to sustain the commission’s order.?° 
C. Procedural Irregularities 

Mere procedural irregularities in the commission’s proceedings 
will not be sufficient to annul a commission order if the commis- 
sion has, nevertheless, acted within its jurisdiction and if the ir- 
ciongguthern Pacific Co. v. Railroad Commission, 13 Cal. 2d 89, 87 P. 2d 1055 

*Thid. 


°Williamson v. Railroad Commission, 194 Cal. 146, 222 P. 803 (1924). 
WT bid. 
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regularity has not resulted in deprivation of a protected consti- 
tutional right. 

As we have seen, mere error in the admission and considera- 
tion of evidence will not justify the reviewing court in setting 
aside the finding for a procedural error not amounting to lack 
of due process.‘ Concerning the improper admission or rejec- 
tion of evidence, the procedural irregularity most frequently re- 
lied upon by petitioners, the court has said that it has no authority 
to set aside commission orders for those reasons, provided the 
error of the commission in this regard did not amount to the 
entire exclusion of evidence otherwise admissible touching the 
essential matter in issue.!* 

Objections also have been made to the commission’s failure to 
follow a cost rule followed in similar cases previously,!* to the 
limitation of the issues in a proceeding before it,4* and to the 
alleged insufficiency of notice to the petitioner. 

In the Postal Telegraph-Cable Co. case’® the commission had 
ordered the petitioner and Pacific Gas & Electric Co. to share 
equally the cost of removing the petitioner’s communications lines 
to avoid induction disturbances. The petitioner objected to the 
order on the ground that its lines had been in the territory first 
and that the power company’s acts in placing power lines too 
close to communications lines had caused the difficulties. In simi- 
lar actions previously, the commission had placed the removal 
expense upon the utility which, entering the area later, by its 
acts had caused interference. In this case it failed to follow that 
previously applied cost rule. The court said, “The departure by 
the commission from its own precedent or its failure to observe a 
rule ordinarily respected by it . . . is not a matter under the 
control of the court.” Since there was no showing that the peti- 
tioner was deprived of any constitutional rights, and since the evi- 
dence indicated a proper exercise of the commission’s discretion, 
the court affirmed the order. 

The Saunby case’ involved a commission order reducing the 
petitioner’s rates made following a limited hearing. Excluded 


"See Market Street Railway Co. v. Railroad Commission, 24 Cal. 2d 378, 150 
P. 2d 196 (1944). 

“Brewer v. Railroad Commission, 190 Cal. 60, 210 P. 511 (1922). 

BPostal Telegraph-Cable Co. v. Railroad Commission, 197 Cal. 426, 241 P. 81 
(1925). 

4Saunby v. Railroad Commission, 191 Cal. 232, 215 P. 904 (1923). 

“Ghriest v. Railroad Commission, 170 Cal. 63, 148 P. 195 (1915). 

Supra, note 13. 
“Supra, note 14. 








SEPTEMBER, 1951 29 


from the hearing, over the objections of the petitioner, was any 
consideration of rate base, rate of return, taxation, depreciation, 
and severance damages. All of these matters were held in abey- 
ance pending a later proceeding promised by the commission. 
The proceedings were limited solely to actual rates received, oper- 
ating costs, and estimates of future revenues and expenses. On 
petition for a writ of review, the court said that the limitation of 
the proceeding was fully within the commission’s discretionary 
power as to matters of procedure and denied the application for 
the writ. The court took into consideration the fact that the 
promised future proceeding actually was in progress at the time 
of the petition for the writ and that no constitutional right of 
the petitioner had been invaded. 

In the Ghriest case*® the petitioner was objecting to insufficient 
notice of the proceedings before the commission. However, he 
had appeared in the proceeding, thus waiving any objection he 
might have had. The court’s dictum in denying his application 
for writ of review illustrates the general attitude of the court 
regarding procedural irregularities. It stated: “*. . . mere fail- 
ure of the commission to observe rules adopted by it relative to 
practice and procedure does not render its order one in excess 
of its jurisdiction, or warrant us in holding that the commission 
has not ‘regularly pursued its authority.’ ” 

D. Jurisdictional Facts 

The court will always look to facts upon which the cemmission 
purports to base its jurisdiction.’® In Allen v. Railroad Commis- 
sion®® the court stated: “When the question, ever one of mixed 
law and fact, goes, . . . to the jurisdiction itself, when the 
whole controversy revolves around the inquiry as to whether or 
not the corporation is a public utility, to say that the determination 
of the commission upon this matter is final and conclusive and 
is not subject to review, is the equivalent of denying to a peti- 
tioner a hearing upon a right carefully preserved to him by the 
language of section 67 itseli—a hearing and determination of 
whether the order and decision under review ‘violates any right 
of the petitioner under the constitution of the United States or 
of the state of California.’ a 

Because the supreme court has broadly interpreted section 67 





Supra, note 15. 

Klatt v. Railroad Commission, 192 Cal. 689, 221 P. 926 (1923); Richardson 
v. Railroad Commission, 191 Cal. 716, 218 P. 418 (1923); Marin Water & Power 
Co. v. Railroad Commission, 171 Cal. 706, 154 P. 864 (1916). 

20179 Cal. 68, 74, 175 P. 466 (1918). 
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so as to afford review upon the question of the existence of facts 
essential to the exercise of the jurisdiction of the commission, the 
section has been held constitutional in the federal courts.” 


Two recent decisions** indicate how far the court may be will- 
ing to go in reviewing the facts on which the commission purports 
to found its jurisdiction. In each case, the petitioner held a 
highway contract carrier certificate. The undisputed facts in each 
case disclosed that all transportation was conducted under indi- 
vidual contracts with customers. Samuelson refused to serve 
more than 30 customers at any given time, 30 being an arbitrary 
figure picked after receiving conflicting opinions from private 
counsel and from the commission. Souza never served more 
than 26 shippers. Both carried less freight than they could have 
carried with their equipment. However, their services constituted 
permanent and well integrated business units. Their facilities and 
equipment, schedyles and rates were similar to that of common 
carriers. The commission found in each instance that the petition- 


er had failed to conduct his business with “substantial restrictive- 
ness.” In each case an order was entered that the petitioner dis- 
continue service under his contract carrier permit. The supreme 
court annulled both findings and orders. It held that the doc- 


‘ 


trine of “substantial restrictiveness,” based upon the number of 
shippers, physical operation, and other operational factors, elimi- 
nated the factor of dedication or holding out of service to the 
public. In each case, the court held that the facts did not warrant 
the commission classification of the petitioner as a common car- 
rier subject to commission jurisdiction. 

However, where there is conflicting evidence as to whether a 
company under consideration is a public utility, the court will 
sustain the commission’s finding of a public utility if there is 
substantial evidence to justify the conclusion.”* 

It must be remembered in considering the question of “juris- 
diction” in this discussion of administrative action that the term 
is not used in the same sense in which it is used in relation to 


"Producers Transportation Co. v. Railroad Commission, 251 U.S. 228 (1920); 
Market Street Railway Co. v. Pacific Gas & Electric Co., 6 F. 2d 633 (N. D. Cal. 
1925). 

2Samuelson v. Public Utilities Commission, 36 Cal. 2d 722, 227 P. 2d 256 (1951); 
Souza v. Public Utilities Commission, 37 Adv. Cal. 539 ....... P. 2d ........ (July 6, 
1951). 

Traber v. Railroad Commission, 183 Cal. 304, 191 P. 366 (1920); see also 
Western Canal Co. v. Railroad Commission, 216 Cal. 639, 15 P. 2d 853 (1932); 
Samuel Edwards Associates v. Railroad Commission, supra, note 4; Van Hoosear 
v. Railroad Commission, supra, note 5, 184 Cal. 553. 
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the action of courts. “Jurisdiction,” as applied to administrative 
bodies, does not necessarily involve considerations of jurisdiction 
over the person or subject matter of an action. Rather, it is to 
a large extent a question of the agency’s delegated power and 
authority.2* Of course, the other implications of “jurisdiction” 
as used in the courts also may be involved, but in this field they 
are not our principal consideration. 

Questions of the commission’s jurisdiction involved not only 
review of the facts and the law whereby the commission has 
classified a business as a public utility, but also interpretation of 
the statute pursuant to which the commission has purported to 
act. Statutory construction was involved in the recent case of 
Pacific Telephone & Telegraph Co. v. Public Utilities Commis- 
sion.2*> The commission had ordered Pacific Telephone & Tele- 
graph to cease payments under service contracts with its parent 
corporation, American Telephone & Telegraph Co. It further 
ordered future service payments to be limited to reasonable 
amounts within a price range specified by the commission. In 
annulling this order, the court found that the commission had 
no authority to make such an order under the terms of the 
Public Utilities Act. Conceding that under its power to regulate 
rates the commission could disallow excessive payments under 
such contracts, the court said that the act was silent on the ques- 
tion of contracts between affiliated corporations. It pointed out 
that only the legislature properly can decide whether the commis- 
sion should have broader regulatory powers than it now has. 
The court also found, inferentially, that the contracts under con- 
sideration were not depriving the subsidiary of necessary operat- 
ing capital or in any way affecting the commission’s rate regula- 
tion of the subsidiary. Two justices dissented on the ground that 
this power of regulation was implicit in the wording of the stat- 
ute. Both felt that these contracts did affect rates. 

E. Constitutional Issues 

Under the specific provisions of section 67 of the Public Utili- 
ties Act, as well as the inherent power of the court, the supreme 
court always will examine the question of whether a petitioner’s 
constitutional guarantees have been violated by the commission’s 
action when such question is presented properly. As the court 
pointed out in the earliest case to arise under the Act, although 


*Tenth Biennial Report, Judicial Council of California, pp. 138-139 (1944). 
2534 Cal. 2d 822, 215 P. 2d 441 (1950). 
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the Act is the “supreme law of the land” in all matters touching 
public utilities, it is subject to one limitation. The constitution 
of the United States is supreme over the state constitution and 
legislature and, “. . . . of no protection accorded by that in- 
strument to a litigant before this court can that litigant be 
deprived.”** 

The severe limitations placed upon judicial review by the stat- 
ute make it imperative that the petitioner for a writ of review 
bring himself within the statutory allowances. The emphasis upon 
federal constitutional questions in the decided cases is striking 
and, to some extent, indicates the dexterity with which astute at- 
torneys have brought their petitions for the writ of review within 
the allowable limits of review. An obvious problem throughout 
a discussion of judicial review, especially acute in regard to con- 
stitutional issues, is the question of what amounts to a substantial 
challenge warranting the court’s review. Surprisingly, the Cali- 
fornia Supreme Court apparently has developed no policy for the 
determination of this question. 

Even where the court denies the petition for the writ of review, 
it tends to give a careful review to the questions presented. Sev- 
eral of the authoritative decisions in the field of public utility law 
have been written by the court in denying petitions for the writ 
of review.*? But even in these decisions, the court has failed to 
formulate any policy for the determination of a substantial chal- 
lenge. On occasion it has brushed the question aside with a blunt 
statement such as: “Nor can we see any ground whatever for the 
claim that any right of petitioner under either the Constitution of 
the United States or the state of California is affected.”*% Or it 
has found simply that the petition does not allege facts showing 
any “confiscation of property.””® 

Where a substantial constitutional challenge clearly is presented, 
the court will proceed to review the facts and the law.*® In Asso- 
ciated Pipe Line Co. v. Railroad Commission*! the court held 
unconstitutional a statute declaring every pipe line a public utility. 
The basis of the decision was that the statute, and its application 
by the commission to the petitioners in the absence of any dedi- 


*Pacific Telephone & Telegraph Co. v. Eshleman, 166 Cal. 640, 660, 137 P. 1119 
(1913). 

See Traber v. Railroad Commission, supra, note 23. 

Mt. Konocti Light & Power Co. v. Thelen, 170 Cal. 468, 150 P. 359 (1915). 

*Santa Monica v. Railroad Commission, 179 Cal. 467, 177 P. 989 (1918). 

Southern California Edison Co. v. Railroad Commission, 6 Cal. 2d 737, 747, 
59 P. 2d 808 (1936). 

31176 Cal. 518, 169 P. 62 (1917). 
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cation of property to public service, resulted in a taking of pri- 
vate property without compensation and without due process of 
iaw. In the exercise of its independent judgment on the law and 
the facts when a federal constitutional question is involved, the 
court has stated its policy to be that it “will not disturb the find- 
ings or conclusions of the regulatory body unless invasion of 
constitutional rights is clearly established.’’*? 

F. Reasonableness and Discrimination 

The supreme court will not review the commission’s findings 
where the petitioner is alleging that a rate order is unreasonable 
or discriminatory.*? The challenge made in the Live Oak Water 
Users’ Association case** was based upon a rate order fixing dif- 
ferent rates for contract holders and non-contract holders who 
were consumers of the utility’s irrigation water. The commission 
had justified the classification upon the basis that the contract 
holders had paid large initial charges to the utility for their con- 
tracts, whereas the later consumers who held no contracts had 
contributed nothing to the original development of the company. 
The petition alleged that this classification was an unlawful dis- 
crimination. Affirming the commission’s order, the court said 
that it could not review commission findings and conclusions on 
questions of reasonableness and discrimination. It is important 
to note, however, that the court found that the order complained 
of was not, in fact, unreasonable or discriminatory, and also that 
the petitioners were the contract holders who stood to benefit 
therefrom. 

It would seem that, to secure annulment of an order on the 
basis of unreasonableness or discrimination, the petitioner would 
have to allege and prove further that the order is confiscatory. or 
that it in some other way deprives him of his federal constitu- 
tional rights.*5 
Conclusion 

Under the present development of the cases, it remains emi- 
nently practical for the petitioner to attempt to present a challenge 
based upon constitutional or jurisdictional grounds if he can pos- 
sibly do so. The probability of receiving a review of the facts 
thereon appears to be relatively good, it appearing that the court 
perhaps is willing to review the facts and the law wherever it 
feels that the case warrants, provided it can fit such review into 
the structure of the statutory limitations imposed unon it. 


"Market Street Railway Co. v. Railroad Commissiov, supra, note 11. 

37ive Oak Water Users’ Association v. Railroad Commission, 192 Cal. 132, 219 
. 65 (1923). 

MIB 

“Pacific Telephone & Telegraph Co. v. Eshleman, supra, note 26. 
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TWEEDLEDUM AND TWEEDLEDEE 
(Continued from page 12) 


paid with their lives, and the wounded Victoria was suf- 
ficiently chastened to agree to turn the province over to 


the Californians and retire to Mexico.’’!” 
Although the first Constitution of the State of California denied 
to any duelist or his second the rights of suffrage and public 
office,* dueling remained a feature of political campaigns for 
some time. Ironically, a newspaper editor and political leader’ 
who had signed the first Constitution was himself killed in a 
formal rifle duel with a public official’® two years after the signing 
of the Constitution. 
In another famous duel, a state judge’ shot a future U. S. 
Senator'’ squarely in the chest. Fortunately, a second had per- 


“Caughey, California, pp. 190-191 (Prentice-Hall, Inc., 1940). 

%Cal. Const., Art. XI, Sec. 2 (1849); see Cal. Const., Art. XX, Sec. 2; Shay v. 
Roth, 64 Cal. App. 314, 321 (1923). 

“Edward Gilbert, then Editor of the Daily Alta, California and once Represen- 
tative from California in the United States Congress. ‘ , 

General James W. Denver, an attorney, and then Secretary of State of Cali- 
fornia; once Governor of Kansas Territory and Representative from California in 
the United States Congress. . 

Judge J. Caleb Smith, Judge of the Court of Sessions of San Francisco in the 
early 1850's. The duel was in 1852. . 

“Senator David C. Broderick of the notorious Terry-Broderick duel. See dis- 
cussion in text, infra. 
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suaded the victim to keep his heavy, double-cased gold watch in 
his vest pocket. The shot shattered the timepiece, but spared 
the owner for death in a later duel.* A _ lively collection of 
newspaper articles and letters concerning the duels of early Cali- 
fornia political figures has been compiled by Oscar T. Shuck.’® 
Apparently few if any of the duelists were denied suffrage or 
public office and enforcement of early penal provisions was lax. 


It might be noted that the author?® of the first anti-dueling act”? 
of California was indicted by the grand juries of both Marin and 
San Francisco counties for his part in a fatal duel. At the trial 
in Marin County, he was acquitted on the ground that his op- 
ponent’s wound was not fatal. The defense succeeded in showing 
that death had resulted from the victim’s refusal to permit ampu- 
tation of a wounded leg. 

A notorious California duel occurred in 1859, when Chief Jus- 
tice David S. Terry of the Supreme Court of California resigned 
his office to duel with U. S. Senator David C. Broderick, whose 
heavy double-cased gold watch this time did not stop his oppon- 
ent’s bullet. Broderick’s death at the hand of the bellicose Terry 
under questionable circumstances involving a malfunctioning 
weapon supplied by Terry to his victim aroused a storm of public 
protest. However, an attempt to have Terry indicted for dueling 
failed for jurisdictional and probably political reasons.** Natural 
justice of a more basic kind was meted out to Terry thirty 
years later. When in 1889 he attempted to manhandle and per- 
haps kill Justice Stephen J. Field of the United States Supreme 
Court in a Lathrop, California, coffee shop, a Deputy U. S. 
Marshal named Neagle shot and killed Terry. Neagle was subse- 
quently released under a writ of habeas corpus directed to the 
San Joaquin county sheriff on the ground that the Deputy U. S. 
Marshal was performing his official duties in killing Terry.”* 


The evolution of California dueling law from a “wager of bat- 
tle” status to one designating and punishing dueling as a criminal 
offense was completed in 1926. In that year the royal sport of 
planned mayhem was engaged in by common laborers rather than 





See Shuck, A History of the Bench and Bar of California, p. 232 (The Com- 
mercial Printing House, Los Angeles, 1901.) 

WShuck, op. cit., supra, note 18, at 228-264. 

George P. Johnston, who shot William I. Ferguson in 1858. 

21Cal Stats., Chap. 99, Sec. 40, p. 233 (1850), as amended by Cal. Stats., Chap. 
CXXVII, Secs. 1-5, pp. 152-153 (1855). 

“Terry v. Bartlett, 14 Cal. 651 (1860). 

3In re Neagle, 135 U.S. 1 (1889). 
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political figures. Daniel Morales and Zacharius Martinez, labor- 
ers in the sewer pipe department of a pottery in Placer County, 
quarreled while at work. By informal agreement between them 
and without benefit of seconds, the two met and exchanged shots 
with a “32-30” pistol and a Luger. Morales with his “32-30” 
prevailed, Martinez receiving a fatal shot in the head. Morales, 
who was wounded in the chest, was tried and convicted under 
Penal Code, Code Sections 225 and 226, for killing another in a 
duel. In affirming the conviction and sentence of from one to 
seven years in the state prison, the District Court of Appeal drew 
the curtain on the last act played upon a stage which had seen 
the bar and judiciary first actively participate in, then condone 
and finally punish the deadly art of dueling.** Tweedledums 
and Tweedledees in California no longer can go unpunished. 

Oddly enough, the potentially lucrative provisions of Sections 
3347 and 3348 of the Civil Code awarding support to widows or 
wives and minor children of dueling victims and providing for 
payment by the victor of all debts of the deceased or permanently 
injured apparently have never been invoked in a reported case.** 
These sections may yet be used by contemporary counsel if a 
judicial trend enlarging the definition of “deadly weapons” con- 
tinues. 


IF “DUELING” CAN BE CARRIED OUT WITH FIST AND 
“HOT-ROD,” DAMAGES MAY SOAR 


Section 3347 of the California Civil Code provides: 
“If any person slays or permanently disables another per- 
son in a duel in this state, the slayer must provide for 
the maintenance of the widow or wife of the person 
slain or permanently disabled, and for the minor children, 
in such manner and at such cost, either by aggregate 


**P eo le v. Morales, 77 Cal. App. 483 (1926). 

Perhaps typical of the current attitude with reference to dueling statutes is a 
recent comment of the Attorney General of California in connection with a related 
code section which denies civil rights to duelists: “The statutes providing for loss 
of civil rights upon conviction of a crime are sections 228 ? | rae 
Penal Code . . Section 228 concerns duels and is of. limited significance.” 
(Youth Authority, etc., 17 ops. Cal. Atty. Gen. 34 (1951).) 

It is interesting to note that the civil liability for dueling imposed by sections 
3347 and 3348 springs from provisions in Cal. Stats., Chap. 99, Sec. 40, p. 233 (1850), 
as amended by Cal. Stats., Chap. CXXVII, Secs. 1-5, pp. 152-153 (1855). Those 
early statutes imposed civil liability upon one who “by previous appointment or 
agreement” killed his opponent with “. . . a rifle, OF sot i bowie-knife, 
dirk, small-sword, back-sword or other dangerous weapon. . . .” The statutes 
provided that one killing his dueling opponent “shall be . . . held chargeable 
with the payment of the debts of his antagonist . . . and the estate of the 
party so killed shall be exonerated from the payment of such debts, until the sur- 
viving party shall be duly prosecuted to insolvency. . . There was also pro- 
vision or “the support and maintenance”’ of a maimed or wounded victim’s family 

during his sickness. . And in the event of death, the surviving 
duelist was obliged to “ . pay to the heir or heirs of such deceased, the sum 
of ten thousand dollars. Pa 
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compensation in damages to each, or by a monthly, quar- 
terly, or annual allowance, to be determined by the 
court.” [Enacted 1872. | 

And Section 3348 of the California Civil Code reads: 

“If any person slays or permanently disables another 
person in a duel in this state, the slayer is liable for and 
must pay all debts of the person slain or permanently 
disabled.” [Enacted 1872. | 

Similar provisions in an earlier act were cited and referred to 
in this manner by the Supreme Court of California: 

“There are several provisions of this Act of 1855, which 
place pecuniary burdens and responsibilities upon the 
duelist; when life is not taken (as in Section 3), but 
when the antagonist is maimed, there is provision; these 
provisions are penal in their character, and to be con- 
strued as penalties.””® 

In seeking to establish the bounds of the field of honor in 
modern day litigation for the purpose of invoking the above lia- 
bility provisions, counsel will find “duel” defined in this manner in 
Section 225 of the California Penal Code: 

“A duel is any combat with deadly weapons, fought be- 
tween two or more persons, by previous agreement or 
upon a previous quarrel.” |Enacted 1872.| (Emphasis 
added. ) 

The statutory definition of dueling was quoted with approval 
by the District Court of Appeal in People v. Morales, 77 Cal 
App. 483, 487 (1926). That was a criminal prosecution, but it 
would seem that the definition approved therein would be ap- 
plicable in an action for damages. The express reference to the 
“pecuniary burdens” in Terry v. Bartlett, 14 Cal. 651 (1860), 
would appear to lend weight to this supposition. 

The critical terms in the California statutory definition con- 
tained in Section 225 of the Penal Code, supra, are indicated by 
the added emphasis. The term “combat” is one presenting rela- 
tively few problems and should be readily adaptable to modes 
of assault and battery widely practiced today. 

The requirement for a “previous agreement’ may be fulfilled 
informally. The challenge and its acceptance may be inferred 
by conduct and may be instantaneous. 


*Terry v. Bartlett, 14 Cal. 651, 653 (1860). 
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. the general rule is that in order to constitute 
a ‘challenge to fight a duel no particular words are neces- 
sary and . . . such a challenge may be inferred 
from any writing, word, or conduct which conveys the 
intention to engage in a duel. — 


Moreover, the alternate statutory provision that the combat 


should be “fought . . . or upon a previous quarrel’** ren- 


ders counsel’s task relatively light. Apparently, the existence 
of a previous altercation may supplant requirement of proof of a 
“previous agreement,” with the challenges, acceptances and ar- 
rangements possibly inherent in the latter term not required. 
The basic problem in applying the dueling code sections to 
modern brawls or “hot-rod” racing and ramming appears to be 
the requirement that the parties utilize “deadly weapons” in their 
combat. This hurdle, too, can be taken in the light of court de- 
cisions embracing within the term “deadly weapon” a number of 
objects occasionally hurled or propelled by our clients’ opponents. 


The courts have held in several instances that the fists or feet 


“ 


may constitute “deadly weapons.”** The California view in regard 


to the definition of “deadly weapon” is that circumstances and use 
of the instrument are controlling.*° 

In Hudson v. Craft, 33 Cal. (2d) 654 (1949), an action against 
some promoters for personal injuries sustained by a minor in a 
prize fight, the Supreme Court of California expressed this state's 
attitude with reference to one type of fist fight by agreement. The 
court stated (p. 657): 


717 Am. Jur., Dueling, 869; in People v. Morales, 77 Cal. App. 483, 485 (1926), 
the challenge and its acceptance were effected as follows: “. . . the deceased 
called him (defendant) a ‘bad name,’ ‘whereupon . . . the following angry col- 
loquy took place between them: Deceased addressing defendant: ‘What kind of a 
man are you?’ Defendant, replying: ‘You well know who I am.’ Deceased to 
defendant: ‘I do not think you will come out with me _ to-night.’ Defendant 
answered: ‘Let’s go right now.’ Deceased replied: ‘Come on, let’s go,’ and there- 
upon the two men left their work. . . Before leaving the pottery, the two 
men agreed to meet at some spot near a ‘little red house’ ae te 

Cal. Penal Code, Sec. 225. 

In Stice v. State (Supreme Court of Indiana, 1950), 89 N.E. (2d) 915, a crimi- 
nal proceeding for murder in the second degree, the court held (p. 917): ‘Therefore 
the sole question is whether the use of the fist by appellant was a deadly weapon. 
The general rule is that ordinarily a blow with the fist does not imply malice or 
an intent to kill. [Citing authority.] However, from the evidence as above set 
out, the use of the fist: by appellant on the deceased was such that the fist became 
a deadly weapon [citing cases].” 

Decisions to the same effect and contra thereto are annotated in 15 A.L.R. 676. 
Among the cases cited and quoted therein is M’Whirt’s Case (Va., 1846), 3 Gratt. 
594, 46 Am. Dec. 196, in which hands and feet were utilized in killing a —_ 
The court said: “The fists may not, indeed, be regarded generally as a dead y 
weapon; but they become most deadly by blows often repeated, long continue 
and lied to vital and delicate parts of the body. 

20 Phe question as to whether a given instrument is ‘a dangerous or a deadly 
weapon depends for its solution primarily upon the attendant circumstances, as 
well as upon the use which has been made, or is proposed to be made, of the par- 
ticular instrument.” (People v. Freeman, 86 Cal. App. 374, 375 (1925).) 
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“From the beginning, this state has taken an uncom- 
promising stand against uncontrolled prize fights and 
boxing matches.” 

Having reviewed various statutory provisions regulating box- 
ing, the court said (p. 659) : 

“The foregoing declarations by the people, the Legisla- 
ture, and the commission evince an unusually strong pol- 
icy, obviously resting upon a detailed study of the prob- 
lems relative to boxing matches.” 

In holding that a cause of action for personal injuries had 
been stated against defendants, the court cited several decisions 
and authorities for the proposition that consent to a battery does 
not bar a cause of action. Among these was a decision in- 
volving a gun duel.*' Counsel did not frame the complaint in 
such a manner as to suggest to the court in Hudson v. Craft, 
supra, that the agreed fight in which plaintiff was injured may 
have been a duel, and that the code sections requiring support 
and payment of all debts might be invoked. Thus the court did 
not discuss that aspect of the case. It does not appear from the 
decision whether plaintiff was permanently disabled. If he was, 
it would seem that the requirements of Sections 3347 and 3348 
of the Civil Code might have been satisfied and that the very 
substantial liability for dueling might have been incurred by the 
opposing fighter. It may be noteworthy that the Supreme Court 
stated (p. 660): 

“It is not necessary in the instant case to state a general 
rule inasmuch as each situation must have individual con- 
sideration.” 


Certainly some language in the Hudson v. Craft decision, su- 
pra, may suggest that the judicial climate might be favorable to 
an effort by counsel to invoke the dueling code sections in seeking 
to establish civil liability in connection with brawls and fist fights 
generally, and possibly in connection with prize fights. It is inter- 
esting to surmise whether the occasional ring deaths occurring 
even in legitimate boxing matches might not constitute dueling 
deaths with the attendant special liabilities. The adverse effect of 
the remuneration received by the fighters upon their status as 
“duelists’”” might be an important consideration. But that factor 
would be absent in amateur bouts. 

Many other seemingly innocent items have been held to be 


~ Colby v. McClendon (Supreme Court of Oklahoma, 1922), 206 P. 207. 
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“deadly weapons.” The list includes automobiles.** Thus if one 
“hot-rod” driver challenges another to a dangerous race involving 
“curbing” and ramming with resultant death or permanent injury 
to one, the incident might be construed as a ‘‘duel,’”’ with resultant 
liability for payment of debts and support. 


+33 


Other “deadly weapons” include pins ;** rocks ;*4 


screwdrivers,” 
and hammers.*® 

Any combat in California with such deadly weapons upon an 
informal or implied previous agreement or upon a previous quar- 
rel might constitute a “duel” within the purview of Sections 
3347 and 3348 of the Civil Code. 

TWEEDLEDEE IN CALIFORNIA WOULD REACH THESE 
CONCLUSIONS: 

Many of us will recall the-closing lines of the famous rhyme 
about Tweedledum and Tweedledee, who had agreed to do battle 
with sword and umbrella until supper. 

“Just then flew down a monstrous crow 
As black as a tar-barrel 
Which frightened both the heroes so 
They quite forgot their quarrel.’’** 

Perhaps Tweedledee in California would conclude that Sec- 
tions 3347 and 3348 of the Civil Code and the formidable civil 
liability imposed upon the successful duelist thereby are our statu- 


tory “monstrous crow.” In,any event, those sections should 
frighten both the heroes to the extent that they would quite forget 


their quarrel. 

Tweedledee would conclude further that: 

1. Although the early English courts utilized dueling as an 
integral part of litigation, and although early California judges 
and political figures frequeritly engaged in duels, 

2. Dueling is today a crime and participation therein is ground 
for disbarment; and 

3. The relatively forgotten Sections 3347 and 3348 of the 
California Civil Code may render the winner of a brawl or 
“hot-rod” contest in this state liable for the support of his vic- 
tim’s wife or widow and minor children, and for the payment of 
all debts owed by the victim. 

®“An automobile is a dangerous instrumentality. and in the hands of a drunken 
man is likely to become a deadly weapon.” (People v. Chatham, 43 Cal. App. (2d) 
298, 301 (1941): State v. Garner (Supreme Court of Missouri, 1950), 226 S.W. (2d) 
604. 607, and cases cited therein.) 

, Norwood (Supreme Court of N. C., 1894), 20 S.E. 712. 
v. Stete (Supreme Court of Ind.. 1938), 12 N.E. (2d) 270, 275; State 
(Sumreme Court of Mo.. 1915). 175 S.W. 187. 189 
Relfiglio (Supreme Court of Mo.. 1911), 134 S.W. 508. 

BPeople v. Van Every, 133 Cal. £ . 354 (1933). 

Dodgson [Lewis Carroll], / »*s Adventures in Wonderland and Through the 
Looking-Glass, p. 68 (The MacMillan Co., 1946). 














Your Profersional 
GROUP ACCIDENT and SICKNESS 
INSURANCE POLICY 


Approved and Recommended by Your Insurance 
Committee and Board of Trustees 


Provides Maximum Protection at Minimum 
Cost with World-Wide Coverage 

















It Pays You: 


$200 a Month for Accident $200 a Month for Sickness 


up to 5 years up to 2 years 


$2000 Accidental Death $10,000 Dismemberment 


$7.00 a Day for Hospital — Plus $25.00 for Miscellaneous Expenses 
$5.00 a Day for Graduate Nurse at Home 


All Claims Paid Locally 











Age 50 to 60 
Age 60 to 65 


PREMIUMS 


LOW SEMI-ANNUAL Through Age 49... .$32.60 


Policy Cannot Be Terminated Except For 


1. Non-Payment of premium 3. Loss of Membership 
2. Discontinuance of practice 4, Termination of master policy 

















FOR FURTHER INFORMATION AND OFFICIAL APPLICATION APPLY TO 


Southern California Agency 
NATIONAL CASUALTY COMPANY OF DETROIT 











609 SOUTH GRAND AVENUE - LOS ANGELES 
Telephone MAdison 6-8131 




















HRS. MARIAN G. GALLAGHER MARCH 1951 
LAW LIBRARIAN 

UNIVERSITY OF WASHINGTON 

SEATTLE 5, WASHINGTON 





“It's Libel or Contempt 
lf You Print It" 


A clear and authoritative volume on the law of civil 
and criminal libel, contempt, and kindred topics. 
by 
LEON R. YANKWICH, J.D., LL.D. 


Judge, U.S. District Court Southern District of California 
One of the best-known authorities on libel in the United States 


A Practical Book of Interest to Laymen 
as well as the Legal and Newspaper Professions. 


Price, $12.50 plus tax 
Published by 
PARKER & COMPANY 


241 East Fourth Street Los Angeles, Calif. 











LAWYERS’ CHECK LIST 


FREE Upon Request 


Just phone or write for this list of the many free Courtesy 


Services offered by 


Los Angeles Daily Journal 


Established in 1888 


121 No. Broadway Phone MUtual 6354 
Los Angeles 12, California 














* 


